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Justice Ruth Bader Ginsburg

Throughout her career, Justice Ruth
Bader Ginsburg worked tirelessly to
bend the arc of the moral universe
towards justice. As a litigator and co-
founder of the Women's Rights Project
of the American Civil Liberties Union,
she pushed the Supreme Court to
recognize that the 14th Amendment
forbade sex discrimination. When she
joined first the D.C. Circuit and then
the Supreme Court, she was known
for building consensus among judges
across the political spectrum. As the
Court shifted rightward under the
influence of corporate and special
interests, her dissents pulled back the
curtain on how the Court privileged
the powerful at the expense of the
powerless. She defended women'’s
reproductive rights (Gonzalez v.
Carhart), the rights of workers

Supreme Court of the United States (Ledbetter V. Goodyear Tire and
Rubber Company), voting rights (Shelby County v. Holder), and countless other
freedoms. Her absence on the Court will echo for years to come.

Justice Ginsburg’s death places the legitimacy of the Court and our democratic
process in jeopardy. Little more than an hour after Ginsburg’s passing, Mitch
McConnell announced that the Senate would vote on Trump’s nominee for her
replacement. For Senate Republicans, it hardly matters whom Trump selects.
The wealthy special interests that fund the Republican Party have made sure
that whomever President Trump nominates will be a reliable vote to roll back the
access to health care Justice Ginsburg defended and the reproductive freedoms
she fought for. Her legacy is at risk and with it the health and rights of millions of
Americans for generations to come.


https://newsroom.ucla.edu/releases/ruth-bader-ginsburg-pancreatic-cancer-treatment-advances

WHAT'S AT STAKE:

HEALTH CARE &
REPRODUCTIVE RIGHTS

Courts are the linchpin of the Republican anti-health care and anti-
reproductive-rights agenda. The vacancy created by Justice Ginsburg's death
further jeopardizes health care and reproductive rights for millions of Americans.

If the Supreme Court overturns the Affordable Care Act (ACA), 135 million
Americans with pre-existing conditions could lose protections. The ACA's
Medicaid expansion — which covers 17 million people — would end. Insurance
companies could once again charge women more than men. And insurance
companies could stop covering basic services like maternity care, cancer
screenings, and contraception.

Corporate special interests and ultra-wealthy donors, like the Koch Brothers,
have spent millions of dollars to destroy the ACA and undermine reproductive
rights. From 2010-2012, as the National Federation of Independent Businesses
(NFIB) led a major lawsuit opposing the ACA, it took in $10 million in new
donations from just 10 wealthy donors. This was a huge jump: In 2009, before their
lawsuit began, their largest donation was just $21,000.

The Trump Administration has used opposition to the ACA and Roe v. Wade as
a litmus test for its judicial nominees. These judges, with life tenure, will carry out
the Republicans’ anti-health care and anti-reproductive-rights agenda long beyond
Trump'’s time in office.

Emboldened by this slate of activist judges, opponents of the ACA and
reproductive rights have put in place scores of laws and policies that restrict
Americans’ access to health care.

These restrictions disproportionately impact people who are poor, people who
live in rural areas, and people of color.



How We Got Here

For years, Republicans have made rolling back protections on health care access,
particularly access to reproductive care, a core issue. And since Griswold v.
Connecticut (1965) and Roe v. Wade (1973), courts have been a key battleground in
these fights. A network of wealthy donors has funded a flotilla of organizations to
make their case in the courts and has spent millions to support nominations of judges
friendly to their agenda (See Appendix 1 for an overview of the Captured Courts
Project).

Under Chief Justice Roberts, the Supreme Court has been complicit in this agenda,
using partisan 5-4 majorities to achieve victories for conservative interests. At the heart
of these battles have been the “swing” justices—first Justices Sandra Day O'Connor
and Anthony Kennedy and now Chief Justice John Roberts. While preventing extreme
outcomes like striking down the ACA or overturning Roe, they have gradually
undermined these protections and planted the seeds for legislation and future
decisions. They are taking small steps and playing a long game.

From the beginning, appointing judges who would secure conservative victories

was part of the Republican strategy. According to Pat Buchanan, who was at the

time communications director for then-President Reagan, “[Our conservative
appointment strategy] could do more to advance the social agenda - school prayer,
anti-pornography, anti-busing, right-to-life, and quotas in employment — than anything
Congress can accomplish in 20 years.”

“[Our conservative appointment strategy] could do more to advance
the social agenda - school prayer, anti-pornography, anti-busing,

right-to-life, and quotas in employment - than anything Congress can
accomplish in 20 years.” - Pat Buchanan

Future of the Affordable Care Act

Just one week after the 2020 election, the Supreme Court will consider the future of
the ACA. Despite the COVID-19 pandemic, which has caused over 200,000 deaths
in the United States, the Trump Administration still wants the Court to strike down the
entire law as unconstitutional.” If the Court agrees—or even if the Court deadlocks
4-4 before a new Justice is appointed—as many as 129 million Americans with pre-
existing conditions could face higher premiums, denial of coverage, or limitations

on benefits.? With Justice Ginsburg, a staunch defender of the ACA, now gone, the
chance that the Roberts Court achieves what Congressional Republicans could not is
greater than ever.

In February 2018, eighteen Republican state attorneys general sued to strike down



the ACA after repeated efforts to repeal it in Congress failed. These attorneys general,
joined by the Trump Justice Department, have made legal arguments that are far-
fetched and extreme. Even conservative legal scholars® and the National Review
editorial board criticized these arguments.* Senator Lamar Alexander (R-TN) called

the Justice Department’s argument that the entire ACA must be struck down “as far-
fetched as any |'ve ever heard.”®

CAPTURED

THE TRUMP ADMINISTRATION
WANTS THE COURT TO STRIKE DOWN
THE ACA AS UNCONSTITUTIONAL

The best thing we
candoislet
Obamacare

explode

This far-fetched lawsuit is just the latest chapter of repeated attempts to use the courts
to kill the ACA.

From the start, Republicans opposed the ACA. It eventually became “the driving
force behind Republican politics.”® When it became clear that they would not be able
to prevent its passage through the legislative process, Republicans began preparing
a litigation strategy, hoping to achieve in the

courts what they could not do politically.’ “The idea that the
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dark-money-funded National Federation of mandqte to purChqse
Independent Business® (NFIB) and twenty-six health insurance might
Republican attorneys general all sued, arguing be unconstitutional

a key aspect of the law was unconstitutional.’ was, in the view of most

When the litigation started, “the idea that the legal professionals
Act’s mandate to purchase health insurance
might be unconstitutional was, in the view

of most legal professionals and academics,

and academics, simply
crazy.”




simply crazy.”'® However, a coordinated effort by the Heritage Foundation and other
dark-money-funded organizations moved this radical argument into the right-wing
mainstream.'" The organizations collaborated with the Republican attorneys general
who filed suit and conscripted law professor Randy Barnett to draft an influential
report on the constitutionality of the ACA."? According to its legal director Todd
Gaziano, Heritage hoped the report would “convince [professors] to write” articles,
op-eds, and blog posts to lay the foundation for future constitutional challenges.
Heritage also courted Congressional staffers in order to get the paper in the legislative
record.’ Other dark-money organizations directly funded NFIB’s litigation.™

WHO PAID FOR THE LAWSUIT AGAINST THE ACA?

In NFIB vs. Sibelius (2012), the National Federation of Independent Business (NFIB) Small Business
Legal Center sued to destroy the ACA.

NFIB claims to be a “nonprofit, nonpartisan” organization “advocating on behalf of America’s small
and independent business owners.” Yet ultra-wealthy megadonors and right-wing partisans poured
millions into it to fund its litigation against the ACA, hoping to buy an outcome favorable to them.
Those donors' exact identities remain unknown almost a decade later.

Prior to the lawsuit, NFIB didn’t receive any contributions larger than $21,000.

Koch Network Anonymous Donors

Free Enterprise America Freedom Partners Donors Trust Crossroads GPS (Karl Rove)
$500,000 in 2011 $1,500,000 in 2012 $1.15Min 2010 $3,700,000 in 2012

l

National Federation of
Independent Businesses (NFIB)
Small Business Legal Center

Many credited Chief Justice Roberts with saving the ACA in NFIB v. Sebelius, the

first challenge of the Act to reach the Supreme Court.'® But even as he “saved” the
ACA's individual mandate, Roberts laid the groundwork for future attacks on the law
by corporate special interests. First, he agreed with the four dissenting justices that



Congress did not have power under the Constitution’s Commerce Clause to require
people to purchase health insurance.” The Commerce Clause has long been one

of Congress'’s greatest sources of power, serving as the constitutional basis for more
than 700 statutory provisions.'” This dramatic narrowing of the Commerce Clause will
impact how Congress structures government programs in the future.

Second, Roberts convinced both liberal and conservative justices to strike down the
other central pillar of the health care legislation, the Medicaid expansion, as an overly
coercive form of congressional spending.? This was the first time the Supreme Court
had ever found an exercise of Congress’ spending power unconstitutionally coercive.”
In short, Roberts “made a calculated choice to take a short-term hit in order to craft a
larger long-term gain.”??

So it comes as no surprise that the ACA is back before the Supreme Court in Texas v.
California. Like prior ACA suits, this latest legal challenge is supported by the same
dark money special interests that are behind attacks on the right to vote, labor unions
and workers’ rights, public health and safety regulations, and so many other priorities
of the Republican Party.

The Republican Attorneys General Association (RAGA) is a political group that aims to
get and keep these powerful offices under conservative control and “is often pivotal in
who has funding to make a successful run.”? In 2018, RAGA gave money to 13 of the

18 Republican attorneys general suing to overturn the ACA.?*

So where does RAGA get its money? In addition to big health care companies like
Anthem, and big business associations like the U.S. Chamber of Commerce and the
Pharmaceutical Research and Manufacturers of America (PhRMA), RAGA received
at least $9.9 million in recent years, including at least $1.7 million in 2018, from the
Judicial Crisis Network (JCN). %

As Senate Democrats documented in Captured Courts,?® JCN spent millions of
dollars on campaigns to support the confirmations of Justices Neil Gorsuch and Brett
Kavanaugh. JCN President Carrie Severino ran the process to develop President
Trump’s latest short list of Supreme Court nominees.?” Severino has pledged that JCN
will spend at least $10 million to support Trump's pick for Justice Ginsburg's seat on
the court.?® “We are going to have a state-of-the-art campaign using whatever we
need to win this fight,” she said.?’ Her work, and the multi-million-dollar advertising
campaigns JCN runs, are supported by multi-million-dollar contributions from
anonymous sources.

vetting and

promoting President Trump’s replacement for Justice Ginsburg
funding the litigation to kill the ACA.



https://www.democrats.senate.gov/imo/media/doc/Courts%20Report%20-%20FINAL.pdf

Justice Roberts previously used his role as the median swing justice to “save” the ACA
in NFIB v. Sebelius. If Trump’s nominee takes Justice Ginsburg’s place on the Court,
even Roberts may not be able to “save” health care for millions of Americans.

Reproductive Rights

Republicans decided decades ago that it is smarter politically to chip away at
reproductive rights than to win a full repeal of Roe. This strategy to undermine
women’s reproductive freedom was at work in Planned Parenthood v. Casey.* In
Casey, Justices O'Connor and Kennedy, joined by Justice Souter, nominally upheld
Roe but made it far easier to pass laws that restrict access to abortion so long as they
did not place an “undue burden” on women.*' Their opinion opened the door for
states to pass restrictions on care, from parental consent requirements to so-called
TRAP (targeted regulation of abortion providers) laws that proponents claim protect
women’s health but in fact only make it harder to access reproductive care.*

The Roberts Court faced its first abortion case in Gonzales v. Carhart,* which
challenged the federal Partial-Birth Abortion Ban Act (PBABA).3* Seven years earlier,
the Court had struck down a Nebraska statute banning all second trimester abortion
procedures as an undue burden on women, in part because it did not include an
exception allowing the procedure when a woman'’s health was in danger.** The
PBABA was in all important respects the same as the Nebraska law. What changed?
Not the law, but the Court: Justice Alito replaced Justice O'Connor, and gave
the conservative bloc a 5-4 majority, the Roberts Five. And as part of this

new majority, Justice Kennedy claimed that the government has an interest

in “respect for the dignity of human life”¢ which could justify restrictions on
abortion.

The pattern is clear: over
and over, by 5-4 partisan
decisions, the Roberts

court has chipped away

at many of the rights
Justice Ginsburg
defended her entire
career.




In September 2012, Hobby Lobby, a private, for-profit corporation, challenged the
ACA's contraceptive coverage policy. Borrowing an argument from the plaintiffs

in Citizens United, Hobby Lobby argued it was a “person” with religious rights

that were unlawfully burdened by the ACA's contraception benefit in violation

of the Religious Freedom Restoration Act (RFRA). The Roberts Five agreed: The
government'’s requirement that closely held corporations with religious objections
provide contraceptive coverage through their employee health plans violated RFRA.*’
The decision’s effect was significant: “Closely-held companies” like Hobby Lobby
make up over 90% of all American businesses and employ about 52% of the American
workforce.®

Later, in Little Sisters of the Poor v. Pennsylvania, the Supreme Court sided again with
the employer in a challenge to Trump Administration rules that made it even easier for
employers, including publicly traded companies, to deny their employees birth control
coverage on the basis of “moral” or religious grounds.*

In National Institute of Family and Life Advocates (NIFLA) v. Becerra,* the Roberts

Five used the First Amendment to invalidate a California law requiring centers
claiming to offer reproductive health care to provide information about free or low-
cost contraception and abortions. They held that the free speech rights of anti-choice
“crisis pregnancy centers” were more important than the right of patients to obtain full
and accurate information about available health services.*' As Justice Breyer pointed
out in his dissent, the decision meant a state could “lawfully require a doctor to tell

a woman seeking an abortion about adoption services,” but could not “require a
medical counselor to tell a woman seeking prenatal care or other reproductive health
care about childbirth and abortion services.”?

Even victories for reproductive rights are fleeting with the Roberts Court. In 2016,
the Supreme Court in Whole Woman'’s Health v. Hellerstedt struck down a Texas law
that required doctors performing abortions to have admitting privileges at a local
hospital, finding that it imposed an undue burden on abortion access because the
burdens it created outweighed the purported benefits.* Four years later, an identical
Louisiana law was back before the Court in June Medical Services LLC v. Russo.*
What changed? Not the law, but the Court. Justice Kavanaugh replaced Justice
Kennedy, who had been in the majority in the previous decision. And the Fifth
Circuit Court of Appeals refused to apply Whole Woman's Health as precedent,
finding the Louisiana law was valid.*

The Court was faced with a conundrum. A majority of the current Justices—including
Justice Roberts—believed that Whole Woman’s Health was wrongly decided. But
under the principle of stare decisis, the Court should not reverse itself on a question
of constitutional law just because a new majority disagrees with the prior decision.
And the Supreme Court should not allow a lower court to brazenly defy a controlling
decision. That is not the way our judicial system is supposed to work.



Once again, Chief Justice Roberts proved ready to take a short-term hit in order to
craft a larger long-term gain. The Chief Justice agreed to strike the Louisiana law,

but only because Whole Woman’s Health obliged him to.* The decision earned

him opprobrium from many on the right, who believed that after Justice Kennedy’s
retirement almost any abortion restriction would survive Supreme Court review.* But
even as he joined the liberal justices, Roberts made it easier for states to enact future
abortion restrictions, holding that courts need only strike down laws that place a
“substantial obstacle” in the path of a woman seeking an abortion, even if the benefits
of those restrictions do not outweigh the burdens. In short, Justice Roberts’ opinion

in June Medlical “preserve[d] the outer shell of the earlier decision while gutting its
substance,” “invit[ing] states to push the envelope on abortion legislation, secure that,
regardless of the benefits to patients, courts will bless the laws so long as they do

not pose a substantial obstacle.”*® Within weeks, the Eighth Circuit Court of Appeals,
relying on Roberts’s concurrence, asked the district court to reconsider its decision
that Arkansas’ slew of new abortion restrictions, including a requirement that patients
pregnant because of rape notify their rapists before terminating their pregnancy, were
unconstitutional.*

Who Is Behind It

Health care access—even access to reproductive care—was not always an issue
that broke along party lines.”® When Roe v. Wade was decided, many prominent
Republicans—including First Lady Betty Ford, Vice President Nelson Rockefeller,
and then-Governor Ronald Reagan—supported expanded access to abortions. *'
The conservative Heritage Foundation originally proposed an individual mandate to
purchase health care, and many Republicans championed the idea.>

But Republicans used Roe v. Wade to create a motivated bloc of voters who would
support candidates who promised to roll back access to abortion. > In the late 1970s,
Republican strategists like Paul Weyrich, the co-founder of the Moral Majority,>*
recognized that the Republican Party could use abortion and other social issues to
broaden its base beyond the business class® and mobilize socially conservative voters.
The Republican Party and the dark-money donors who fund it now use the promise to
reverse Roe v. Wade—or the threat that this may not happen—to motivate this group
of voters every election cycle. Given the gains in birth control coverage following the
implementation of the Affordable Care Act, Republicans quickly mobilized this key
constituency in opposition to that law too.*

Political campaigns for anti-choice candidates are funded by dark-money donors
willing to ally themselves with social conservatives in order to elect legislators who
are friendly to their corporate interests.>” Republican donors used the ACA in a similar

10



way, organizing Tea Party groups in 2009 by ginning up opposition to the Act.>®

“The playbook hasn’t changed for decades. Fake a Supreme Court on
the brink of being lost forever, gin up the dark-money ads, and the
evangelical vote is a lock. It’s a win-win tactic because you can stir up
heaps of money and voters when you face the loss of a potential seat,
and you can stir up money and voters when you fill a contested seat.
You can even stir up money and voters after you’ve prevented a seat
from being filled.”*® — Dahlia Lithwick and Steve Vladeck

The strategy is often successful. In 2010, the anti-choice, anti-ACA Koch-funded
Americans for Prosperity®® spent $40 million on an estimated 100 races across
the country.®’ As a result, the Republican Party took control of the U.S. House of
Representatives as well as an additional eleven state legislatures and six governors’
mansions.®? Similarly, the formerly “very pro-choice”¢® Donald Trump courted anti-
choice leaders in 20164 and announced during a presidential debate that he
would “[put] pro-life justices on the court” so that overturning Roe would “happen
automatically.”¢> Anti-choice groups then spent millions of dollars to get Trump
elected.®® Their support was pivotal to Trump’s victory: According to the Washington
Post, 26% of all Trump voters polled said that the Supreme Court was the most
important factor in their decision to vote for him.*’

Politico
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MEGADONORS AGAINST YOUR HEALTH CARE

Donors Capital Freedom
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' Charles Koch

Foundation
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Committee”
(now defunct)
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anti-choice litigation litigation anti-ACA judges
judges lawsuit
Legend

Gave money

The same special-interest donors also funnel millions of dollars of dark money to anti-
choice, anti-ACA groups that bring lawsuits, file amicus briefs in support of those
lawsuits, and promote judicial nominees who are carefully vetted to be favorably
inclined toward the arguments made in those lawsuits. The Kochs, for example,

have described themselves as libertarian,®® and David Koch has described himself as
supporting women's right to choose.®” Yet the Kochs have supported organizations
pledged to strike down the ACA and repeal Roe v. Wade:

e The Koch Brothers funded NFIB's efforts to take down the ACA. In 2011, the Koch-
linked Free Enterprise America donated $500,000 to NFIB.”° In 2012, the Koch-
backed Freedom Partners gave $1.5 million to NFIB—more than the organization
received from any other single source.”’ They gave an additional $1 million to other
groups affiliated with NFIB."?
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e Since it was founded in late 2011, the Koch Brothers’ Freedom Partners has given

millions to anti-ACA, anti-choice organizations, including $32 million to Americans
for Prosperity and $15.7 million to 60 Plus.”® Freedom Partners also donated $115
million to the now-defunct Center to Protect Patient Rights, which funded both
anti-ACA and anti-choice campaigns.”

More than $11.5 million of

Koch-connected money  liiagee M “Toaa
has gone to Concerned
Women for America
(CWA), an organization
whose mission is to
“protect and promote
Biblical values” and to
“restore the family to its
traditional purpose.””
CWA has opposed
exceptions for rape and
incest in laws restricting
abortions, opposed
making abortion accessible to military servicewomen who were the victims of
rape, and urged support for Hobby Lobby’s suit over the ACA's contraception
requirement.’®

KOCH BROTHERS

Hundreds of thousands of dollars of dark-money has gone to Americans United
for Life (AUL) through the Center to Protect Patient Rights’’ (later renamed
American Encore), which was created and controlled by a Koch loyalist.

Judicial Crisis Network (JCN) receives millions of dollars each year from the
Wellspring Committee, a dark-money group founded in 2008 “with the help of
conservative donors in the network led by billionaire brothers Charles and David
Koch.”’® JCN has called TRAP laws “sensible abortion regulations” and warned
against “liberal justices” who would protect abortion rights.”” JCN funds political
ad campaigns to support confirming right-wing justices.?

The Koch-aligned Donors Capital Fund and DonorsTrust have been key funders
in the fight against the ACA's contraception provision. As described in the Senate
Democrats’ Captured Courts report, Donors Capital Fund and DonorsTrust have
also heavily funded the conservative legal movement and efforts to vet and confirm
right-wing ideologues to the bench.?’ The Becket Fund (now Becket), a nonprofit
boutique litigation firm that frequently attacks reproductive rights as a litigant and/
or amicus, received almost a quarter-million dollars in funding from DonorsTrust.®?
Donors Capital Fund also gave at least $531,000 to AUL in 2008 and 2009. None of
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these funds can be traced back to the
original donors.

e The Koch brothers fund a number
of other organizations that have
argued against reproductive rights in
amicus briefs at the Supreme Court,
including the Independent Women's
Law Center, the Cato Institute, the
Pacific Legal Foundation, and the
Judicial Education Project.

These dark-money groups played a
critical role during the confirmation
hearings of Neil Gorsuch and Brett
Kavanaugh. Under President Obama,
JCN was “the biggest player” in the
effort to block Supreme Court nominee
Merrick Garland and, under Trump,
JCN later spent at least $10 million

to support Neil Gorsuch’s nomination
and over $3 million to support Brett
Kavanaugh’s nomination.® CWA
encouraged members to call their
Senators about supporting Gorsuch’s
nomination and to attend Senators’
town halls to express their support, and
gathered outside of the Capitol and
around D.C. to show their support for
Gorsuch.®* AUL and the Charlotte Lozier
Institute promoted information about
Gorsuch'’s position on abortion.®

At the center of this network of dark-
money-funded organizations is the
Federalist Society’s Leonard Leo. Senate

Americans United for Life (AUL)

drafts anti-choice legislation for state
legislatures, which often pass those
model bills verbatim. These model bills
include many of the most common TRAP
laws. For example, AUL claims that the
law at issue in Whole Women's Health
was “enacted . . . with the help of AUL
experts.”'®?

AUL recognized early on that “[if the
[Supreme] Court was reluctant to
overrule Roe directly, . . . it might be
possible to erode abortion rights by
convincing the Court to recognize more
and more reasons that the government
could regulate abortion.”"”° Their
strategy centered on identifying ways to
get the Court to undercut the protections
created by Roe."” In doing so, “the
pro-life movement hoped to energize
its members, convince donors to back
the movement, persuade politicians
that pro-life voters could swing some
elections, and, they hoped, set the stage
for overruling Roe.”” To advance these
theories, AUL drafted amicus briefs in
every major reproductive rights case.'’?
In June Medical, AUL wrote two briefs:
one filed in its own name, and one on
which it served as counsel for members
of Congress.'”*

Democrats documented Leo’s key role in the Trump Administration’s judicial-selection
process in their Captured Courts report.®® He has many personal ties to anti-choice
movement groups that all appear to receive funding from the same sources.
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Leo sits on the board of Becket.®” He received
Becket's highest honor, the Canterbury Prize, at a
2017 gala.®®

Leo is co-Chairman of the board of Students for
Life of America (SFLA), an anti-choice group with
undergraduate student chapters on hundreds of
college campuses.® It is largely unknown who
funds SFLA, though in the early 2010s it received
at least two mid-level anonymized donations from
DonorsTrust and one from mega-donor Sean
Fieler's Chiaroscuro Foundation.”

Leonard Leo

The Federalist Society

Leo is on the board of International Center on
Law, Life, Faith, and Family (ICOLF), a group
of jurists that describes itself as promoting “the right to life, from the moment of
conception until natural death.”?' ICOLF has released “A Model Declaration on the
Rights of the Family,” a document asserting that a “pre-born person” has full legal
personhood “from the moment of conception.”?? (Only three of the 50 states have
laws recognizing this extreme view, and voters in such deep red states as North
Dakota and Mississippi have overwhelmingly rejected ballot initiatives codifying
"fetal personhood” within the past decade.”)

Leo is on the board of Ethics and Public Policy Center (EPPC), a right-wing
legal group that filed amicus briefs in litigation against the Affordable Care Act’s
expansion of contraceptive health care coverage.”

The Federalist Society also gives AUL a platform for boosting its radical anti-choice
legal agenda. William Saunders, who was Senior Counsel at AUL for over a decade,
chairs the Federalist Society’s “Religious Liberties Practice Group” and has done so
since at least 2011.% Another Senior Counsel at AUL, Clarke Forsythe, has been a

regular contributor and guest of honor at Federalist Society chapters nationwide since
at least 2015.%¢

How Trump’s Judges Will Continue the Assault on Health Care
and Reproductive Rights

As a candidate in 2016, Donald Trump released a list, compiled in consultation with

the Federalist Society and Heritage Foundation, of possible Supreme Court nominees.

That list included notably anti-choice nominees® and omitted several prominent
GOP-appointed judges who had failed to strike down the ACA.?® In 2020, President


https://fedsoc.org/contributors/leonard-leo

Trump released a new list created by the same groups,? filled with similar picks for the
Court.' As Senate Democrats explained in Captured Courts,"" Mitch McConnell has
turned the Senate into a conveyor belt to confirm dozens of these extremist nominees
to all levels of the federal bench.

e While on the D.C. Circuit, then-
Judge Brett Kavanaugh argued
that the government could
block an undocumented minor
from traveling to receive an
abortion using private funds in
Garza v. Hargan."” He refused
to state affirmatively that the
Constitution protects a woman'’s
right to choose,'® signaling that
precedents Roe v. Wade and
Planned Parenthood v. Casey
would be at risk if he were

- Justin Walker
appointed to the Supreme Court.  New York Times

e Kavanaugh also wrote a dissenting opinion in Seven-Sky v. Holder in which he
argued that the D.C. Circuit lacked the jurisdiction to hear a challenge to the ACA.
Kavanaugh'’s view on the court’s jurisdiction would have prevented an important
ruling that the ACA was in fact constitutional.’® A former clerk for Kavanaugh —
Justin Walker, who now is a judge on the D.C. Circuit — praised Kavanaugh's
dissent in Seven-Sky as a “roadmap to the conclusion reached by the dissenters [in
NFIB v. Sebelius] — that the individual mandate is unconstitutional under the Taxing
Clause.” %

* As a judge on the Tenth Circuit, Neil Gorsuch concurred with that Circuit's ruling
in favor of the employer in Hobby Lobby Stores, Inc. v. Sebelius, writing that the
ACA's contraceptive-coverage policy required Hobby Lobby “to violate their
religious faith” by forcing them “to underwrite payments for drugs or devices
that can have the effect of destroying a fertilized human egg.”'® Later, when
the Tenth Circuit decided against rehearing en banca challenge to the Obama
administration’s contraceptive mandate policy in Little Sisters of the Poor v. Burwell,
Gorsuch joined a dissenting opinion arguing that the contraceptive mandate was
a clear burden on the plaintiffs’ free exercise of religion and predicted that the
doctrine would “not long survive.”'”’
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e A former Kavanaugh clerk, Sarah Pitlyk (E.D. Mo.) served as special counsel to

the Thomas More Society, a conservative anti-choice law firm that frequently
authors amicus briefs opposing abortion and contraception.'® In that role, she took
extreme positions on reproductive health issues, opposing surrogacy and fertility
treatment.’® In a July 2018 op-ed, Pitlyk wrote that the Supreme Court’s decision
in NFIB v. Sebelius upholding the Affordable Care Act was “a disastrous ruling” and
“unprincipled.”

Before his nomination to the bench, Cory Wilson (5th Cir. Miss.) referred to the
ACA as “perverse” and “illegitimate”'!" and supported the Mississippi Governor’s
decision to oppose Medicaid expansion under the ACA."? Wilson also called
upon the Supreme Court to overturn the ACA, writing that, “For the sake of

the Constitution, | hope the Court strikes down the law and reinvigorates some
semblance of the limited government the Founders intended.”""® He has stated
that there should be a “complete and immediate reversal” of Roe v. Wade and

that abortion should be illegal in all cases, even when necessary to save a patient’s
life."

As Georgia’s Solicitor General, Britt Grant (11th Cir. Ga.) worked on an amicus
brief in Oklahoma v. Burwell challenging the creation of federal health care
exchanges under the ACA."> Grant also defended a Georgia law criminalizing
abortions after 20 weeks."®

As acting Assistant Attorney General of the Justice Department’s Civil Division,
Chad Readler (6th Cir. Oh.), filed a brief in Texas v. United States arguing that the
ACA's individual mandate is unconstitutional.'’” Several career lawyers within the
Civil Division refused to
sign their names to this
brief, and one senior
career Justice Department
official resigned in protest
of the Department’s
efforts. Senator Lamar
Alexander (R-TN) called
the arguments in Readler’s
brief “as far-fetched as
any I've ever heard.”'®
Later, Readler defended
the Trump Administration
in Garza v. Hargan."?

Chad Readler
Roll Call
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e Andrew Oldham (5th Cir. Tex.) helped lead a lawsuit by 20 conservative states
to have the ACA struck down as unconstitutional.’® As Texas's Deputy Solicitor
General, Oldham also defended the Texas law at issue in Whole Woman's Health.!*!

* Amy Coney Barrett (7th Cir. Ind.) wrote that the ACA's coverage requirement was
unconstitutional and criticized Chief Justice Roberts for “pushl[ing] the Affordable
Care Act beyond its plausible meaning to save the
statute.”'? Barrett also questioned the precedent
of Roe v. Wade'?® and signed on to a letter written
by The Becket Fund that condemned the birth control
benefit under the Affordable Care Act as “a grave
infringement on religious liberty.”'** Anti-choice groups
have pushed President Trump to appoint her to the
Supreme Court because she is reliably anti-choice.'?®

e As an attorney in the George W. Bush administration,
Greg Katsas (D.C. Cir.) also sought to limit abortion Amy Coney Barrett
rights for women in Planned Parenthood v. Gonzales ~ 1 etederalistsodiety
and Carhart v. Gonzales.” He dismissed “the right to
abortion, which isn't in the Constitution, which has
all these made-up protections [sic].”'* Later, while in private practice, Mr. Katsas
represented NFIB in several challenges to the ACA's individual mandate, arguing
that the mandate was unconstitutional.’®

* In 2016, as Ohio’s State Solicitor General, Eric Murphy (6th Cir. Oh.) helped lead
the state’s challenge to an ACA provision known as the Transitional Reinsurance
Program.'® He also represented Ohio in a brief supporting an Arizona law that
banned abortion after 20 weeks.™°

* As an attorney in private practice, Daniel Collins (?th Cir. Cal.) authored amicus
briefs on behalf of conservative organizations challenging the ACA's contraceptive
coverage requirement and a Baltimore ordinance that required anti-choice crisis
pregnancy centers to disclose to patients that they did not provide abortions.™'

e Kyle Duncan (5th Cir. La.) served as the lead counsel for Hobby Lobby in the
company'’s challenge to the ACA's contraceptive mandate.”? He also filed an
amicus brief arguing in favor of the Texas TRAP law struck down by the Supreme
Court in Whole Woman'’s Health.'*

For Trump judges, auditioning for appointment by signaling hostility to health care
access and reproductive rights has been a successful strategy for advancement.
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What to Expect

With Courts Stacked in Their Favor, Republicans Will Continue to Erode
Americans’ Ability to Access Health Care and Restrict Reproductive Freedom

During the Trump Administration, dozens of judicial nominees have acknowledged
that they must follow the precedents of Roe v. Wade and NFIB v. Sebelius. These
pledges mean little when the Supreme Court has shown there are plenty of ways
to erode reproductive and health care rights without abruptly overturning these
precedents.

Republican-controlled
state legislatures have
heard the message. Since
2010, state lawmakers
have passed more than
400 abortion restrictions:
narrowing when a person

Since 2010, state lawmakers have passed more than
400 abortion restrictions.

Nine states passed laws that prohibit ending a pregnancy

Can access abortion: before most people know they are pregnant.

limiting what procedures

can be used, and Alabama banned virtually all abortions, even in cases of
imposing regulations that rape or incest.

make it impossible for
most abortion providers
to operate." Nine states passed laws that prohibit ending a pregnancy before most
people even know they are pregnant.’® Alabama banned virtually all abortions,'*
even in cases of rape or incest, and established criminal penalties of up to 99 years in
prison for doctors who perform them."’ This year, Republicans in several states even
took advantage of the COVID-19 crisis to impose further restrictions on abortion."®

With decisions like June Medical, we expect these efforts to continue, if not intensify,
even if Roe v. Wade is never overruled.”™ And even if Republicans lose elections,
individuals, organizations, and corporations can turn to the courts, using their personal
beliefs to deny another person’s right to access the health care that they need. The
Trump Administration has been so singularly focused on stocking the courts with
judges willing to undermine a woman’s right to health care that these rights are in
jeopardy for a generation.

Corporations Assert New Religious Freedom and Free Speech Rights to Limit
Access to Reproductive Care and Avoid Civil Rights Protections

Emboldened by their success in the courts, corporations and religious groups will
continue to push back against government mandates and restrictions, arguing
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they should be exempt from generally applicable laws that they claim infringe on

their freedom of religion or speech. Businesses have already used Hobby Lobby to
claim that they do not need to comply with state and local antidiscrimination laws,
particularly those that protect against discrimination on the basis of sexual orientation,
because they conflict with their religion. The Supreme Court will weigh in again next
term, deciding whether the City of Philadelphia must contract with a religious foster

care agency even though that agency refuses to follow the city’s anti-discrimination
laws and policies.'

Americans’ Health, Particularly Reproductive Health, Will Suffer

Republicans’ sustained attacks on health care have led to worse health outcomes for
many Americans—particularly for people who are poor, people who live in rural areas,
and people of color. Future decisions striking down the ACA or further limiting access
to reproductive care will only exacerbate these effects.

WHAT’S AT STAKE

Health Care If the Supreme Court overturns the
and Affordable Care Act (ACA):

EprOd UCtI‘@ 135 million Americans with pre-existing
Rig hts conditions could lose protections.
Myl

The Medicaid expansion - which
covers 17 million people - would end.

Insurance companies could once
again charge women more than men.

* Americans still cannot access affordable health care. In one decision, the
Supreme Court took away health care under the ACA for 2.6 million Americans,’*
more than half in just three states (Texas, Georgia, and Florida).”®® If the ACA is
struck down, the number of uninsured people in the U.S. would increase by 19.9
million, or 65%."* Demand for uncompensated care would increase by $50.2
billion, or 82%, devastating rural and safety-net hospitals and leading to more
hospital closures.’ 135 million Americans with pre-existing conditions would lose
protections.’ The ACA's Medicaid expansion—which covers almost 17 million
people—would end.” Notably, these estimates of the damage that will occur if
the ACA is struck down pre-date the current pandemic. Because millions of people
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who lost their jobs during the crisis now rely on the ACA's Medicaid expansion,
marketplace premium assistance, or other coverage provisions for their health
insurance, these outcomes are likely to be much worse.™®

Attacks on the ACA disproportionately hurt communities of color: Historic
economic, social, and racial disadvantages have created persistent differences in
health care access and health outcomes based on where people live and their race,
sexual orientation, and income.' If the ACA is struck down, nearly one out of every
three Latinos and one out of five Black people will not have health coverage.™
Nearly one million (913,000) Latino young adults between the ages of 19 and 26
who are covered under their parents’ plan would lose their health coverage.™"

Americans pay more for reproductive care. Before Hobby Lobby, the ACA
required most health insurance plans to cover birth control without copays. Now an
increasing number of employers can avoid covering this care. Oral contraceptive
pills can cost about $25 a month; an IUD can cost up to $900, about a month’s pay
for minimum-wage workers. '

Americans have worse health outcomes. The Institute of Medicine found that
access to contraceptives is essential preventive care. Many people use birth
control exclusively for non-contraceptive health reasons.’™* Others suffer from
certain heart conditions, diabetes, lupus, or other health complications that
become life threatening health hazards during pregnancy. Without access to
reproductive health care, Americans cannot get these health benefits or time their
pregnancies to reduce risks to maternal and fetal health.”™> Restrictions on abortion
access similarly lead to worse health outcomes.'

A person’s right to safe, legal abortions and other reproductive care will
continue to depend on where she lives. Restrictions targeted at abortion
providers have caused many clinics to close. As a result, nearly half of women of
reproductive age have to travel between 10 to 79 miles to access an abortion,
with some women in rural Midwest areas forced to travel 180 miles or more."™’
Restrictions in many states make travel even more complicated: A mandatory
waiting period means those seeking care have to make the trip twice; fewer clinics
overall may mean longer waits for appointments; and the closest clinic may not
provide abortions later in pregnancy.™® Clinics like Planned Parenthood also often
provide other kinds of reproductive health care, including contraception, sexually
transmitted disease testing, and cancer screenings. When these clinics close,
Americans lose access to all these vital services.

Restrictions on reproductive care disproportionately impact poor people,
people in rural areas, and people of color. Clinic closures disproportionately
affect people in rural communities, forcing them to travel farther to access
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reproductive care.”™ In 2016, more than half of rural women did not have access to
reproductive health services anywhere in their county.’® Restrictions on medication
abortions and on the use of telemedicine to deliver such abortion services

have similar unequal effects.’! At the same time, unintended pregnancies are
increasingly concentrated among low-income individuals.’®? Yet abortion coverage
bans, like the Hyde Amendment, can make the cost of an abortion out of reach

for poor people.’® People of color in particular “live at the intersection of multiple
disparities and structural barriers that lead to a higher likelihood of being Medicaid
eligible and therefore, subject to Hyde.”'** Making it harder to access affordable
contraception and forcing clinics to close will only exacerbate these disparities.

Health Care Will Continue to Drive Dark Money into Our Elections and the Courts

Republicans and their dark-money donors will continue to weaponize the ACA and
Roe in order to turn out their base. After June Medical, Vice President Mike Pence
denounced Justice Roberts as a “disappointment to conservatives,” arguing, “It's
been a wake-up call for pro-life voters around the country who understand, in a very
real sense, the destiny of the Supreme Court is on the ballot in 2020."'> Senator Josh
Hawley called June Medical a “disaster” and a “big-time wakeup call to religious
conservatives,” urging “[w]e need to make our voices heard.”"¢

The tragic death of Justice Ruth Bader Ginsburg has brought these issues to the
forefront again as we approach the 2020 election—and, with it, a flood of dark
money. Within hours of her passing, outside groups like the Koch Network and JCN
began mobilizing for the battle to fill her seat on the court.’ Hoping to energize

the Republican base, President Trump has pledged to nominate someone “without
delay,” and Senator Mitch McConnell promised that Trump’s nominee would get a
vote.’® The fight ahead will likely shape all three branches of government for years to
come.
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Appendix 1.

CAPTURED COURTS OVERVIEW

The GOP's Big-Money Assault on the Constitution, Our Independent Judiciary,
and the Rule of Law

In May 2020, DPCC released a report with Senators WHAT DOES GOP

Schumer and Whitehouse to shed a light on the right- COURT-PACKING

wing takeover of our judicial system. The Trump MEAN FOR AMERICA:

Administration and Mitch McConnell's Senate

Republicans have few significant legislative * Voters across the country wait in line for

accomplishments. Instead, they're packing the judiciary hours to vote

with far-right extremist judges. The Senate has confirmed * Special interests flood our airways with

more than 200 new life-tenured federal judges, most of political ads

whom were chosen not for their qualifications or * Workers have discrimination cases

experience—which are often lacking—but for their thrown out of court

allegiance to Republican political goals. « Communities can't regulate gun
violence

This court capture has been perpetrated through a * Polluters can pollute our air and water

complex network of anonymously-funded groups like the without consequence

Federalist Society and spearheaded by right-wing activists * Access to healthcare, including

like Leonard Leo. Their web consists of: protections for pre-existing conditions,

remains under attack

1. deep-pocketed, special-interest donors, who provide
the money;

BY THE NUMBERS:

2. shell entities, which funnel the money and exploit tax

laws to keep donors’ identities secret;
in dark

money is funding Republicans’
court capture machine

of Donald Trump’s
860/ nominees to the Supreme Court
0 and influential appellate courts
are Federalist Society members

right-wing
donors and paid-for activists
built a “conservative legal
movement” to deliver for their
agenda

3. public relations firms and political operatives who $
run multi-million-dollar ad campaigns to support and
oppose judges and generate press to craft favorable
public narratives; and

4. a brain trust of ideological think tanks, academic
institutions, and “public interest” law firms, filled with
lawyers and professors who generate “intellectual
capital’—law review articles, amicus briefs, and so on—
to advance the donors’ interests through the courts.

Senate Democrats’ report exposes that web:

How the “‘conservative legal movement” has
rewritten federal law to favor the rich and powerful
with 80 partisan Supreme Court decisions

1
the Roberts Supreme Court have
delivered wins to the
Republican Party and the big

How the Federalist Society, Leonard Leo, and
corporate interests behind it

special-interest money dominate our courts

of the House-
passed bills that Mitch
McConnell sidelined to confirm
partisan judges received
bipartisan support

M How Mitch McConnell's broken Senate
confirmation process helps Republicans and the
big-money donors behind them
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